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Introduction

Monitor is the sector regulator for health.> Monitor has a key role in the regulation of competition
and is consulting on guidance for both providers and commissioners on how they can operate so
that they will not breach competition rules. The RCN is preparing our response and we want to
hear your views.

What's New?

Competition and the involvement of many different providers delivering care is not new in the
English NHS, but the RCN believes that the pace of change is accelerating.

The Health and Social Care Act 2012 changed two key elements:

e It places previous guidance and rules® for commissioners on to a statutory footing (The
National Health Service (Procurement, patient choice and competition) regulations 2013
(No. 2). These relate to sections 75, 76, 77 and 304 (9) and (10) of the Act, and are widely
known as the “section 75 regulations”). Monitor can take action against commissioners and
providers if the regulations are breached.

e |t introduced a provider license for providers delivering NHS services, which includes
provisions on competition and patient choice, and relaxed the private income cap. The
license is issued by Monitor.

We raised concerns throughout the passage of the Bill and as these regulations were laid that
competition needed to be handled very carefully as there are many risks:
e That care could be fragmented and that competition might hinder integration and
collaboration.
e That care could be compromised in the pursuit of profit, especially if there is price
competition.
e That NHS patients may lose out to private patients jumping the queue.

We wanted to ensure that these regulations have the patients" interest at heart. We did not want
competition to be forced on commissioners, and competition pursued for the sake of competition.
RCN Congress discussed these issues through an emergency resolution on Section 75,
highlighting how important these issues are to our members.?

Monitor has issued guidance for both commissioners and providers to help them understand what
they need to do to stay within the rules and regulations and what happens if they don't. This
briefing gives you the main highlights.*

In all the consultation documents, Monitor is taking a similar approach to using its new powers.
They are taking a principles-based approach rather than being prescriptive, and propose weighing
up the costs and benefits of anti-competitive behaviour and its impact on service users.

' You can find out more about Monitor here: RCN Policy and International Briefing: Monitor and the Provider License
England, May 2013
http://www.rcn.org.uk/__data/assets/pdf_file/0003/519645/16.13_Monitor_and_the NHS_provider_license.pdf

> The principles and rules for co-operation and competitionz, introduced in 2007, and The procurement guide for
commissioners of NHS funded services?,

® You can watch the debate on our website, item 30E on 24™ April 2013
http://www.rcn.org.uk/newsevents/congress/2013/archive_webcast

* But you can also see the full details here on Monitor's website, a full set of links is provided at the end of this briefing.
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The guidance says that Monitor will consult with the OFT where there may be areas that they both
could take action on. Monitor will also take an early view on which legislation applies; the Health
and Social Act 2012 and associated legislation or the Competition Act.

Monitor can undertake an investigation on its own, or as a result of a complaint. If providers are
concerned about whether they may be breaching the rules and legislation they can ask Monitor for
informal advice. Over time Monitor will also be publishing examples of behaviour that breaches the
rules and legislation so that providers will know what they should not do.

‘Consultation on guidance on Monitor’s approach to market investigation references’
Monitor also shares powers with the OFT to report markets to the Competition Commission (CC), if
it believes a feature of the market is preventing, restricting or distorting competition. This process
is called a “market investigation reference”. When deciding whether or not to contact the CC,
Monitor's draft guidance states that they should take into account the seriousness of the
competition issues, whether they could address the issues in another way, and whether the CC is
able to impose appropriate remedies to sort out the problem. They must also consult with the
people who would be affected before making their decision.

‘Consultation on draft guidance on merger benefits’

Monitor is now required to advise the OFT about the benefits that mergers involving NHS
foundation trusts (either between NHS foundation trusts, or NHS foundation trusts and other
organisations) would have on people who use NHS-funded health care services. This is based on
advice from the Cooperation and Competition Panel members and Monitors Clinical Reference
Group.

In this context, benefits could be increased value for money, higher care quality, increased choice,
or greater innovation in services, and may arise through methods such as the reconfiguration of
services, or rollout of best practice across the merged trust. Evidence for this must be supplied by
the organisations merging and can include clinical studies. Monitor will only report benefits to the
OFT if it can conclude that they are likely to be realised, and that they can only be achieved
through the merger. The OFT will then take this information into account when deciding whether
they should refer a merger to the CC because it may result in a substantial lessening of
competition.

Guidance is helpful, but action will matter
Because of the principles-based approach that Monitor has taken, the real impact of the guidance
and new system will not be known until we have seen them working in practice. The flexibility of
the guidance means that Monitor could interpret it in different ways at different times. The RCN will
therefore look closely at what action Monitor takes.
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