


 

III. Amending the definition of “employee” 
 
Do you think that the government’s proposal to amend the definition of 





 

4. In most cases that we deal with, the member’s employment has been terminated, 
and the issue before the Employment Tribunal is which party/parties is/are liable 
for the dismissal. 

 
5. We litigate cases for members when the transferees do not want to accept the 

member’s employment contract and so deny that there has been a TUPE transfer. 
In such cases, a case is brought against all transferees and the transferor to 
protect our member’s interests where there is a possibility of any of the 
transferees (and the transferor) being liable.  

 
6. The RCN’s approach of including all the transferees as Respondents in the 

litigation is unaffected by the Govaerts judgment. Whilst we put forward the 
evidence that a TUPE transfer has taken place, the transferor and transferees 
make their case for which of them should be liable.  

 

 
VII. Proposal for legislation to prevent splitting contracts during a TUPE transfer 

 
Do you agree that the government should legislate to prevent employment contracts 
being ‘split’ between multiple transferees during a TUPE transfer, reverting to the 
generally accepted principle that existed prior to the Govaerts ruling? 

 
1. The RCN opposes this proposal which it views as unreasonably restricting the 

flexibility of parties to a transfer to come to a solution which in some cases could 
preserve employment which might otherwise end.  
 

2. 



 

6. The Govaerts ruling gives more flexibility to parties who comply with their 
consultation duties and more incentive for all parties in a transfer to several 
transferees to ensure agreement is reached (see above). 

 
7. To legislate in the way proposed would: - 

 
(a) narrow the options available to parties to agree a solution when an 

employment contract is affected by a transfer to more than one 



 

among other representative bodies of employees, with the EWC structures, would 
ensure seamless and strong representation of workers without duplication of 
effort or causing a high additional cost. 

2. Transitional Arrangements 
Set transitional arrangements under which an already established EWC would 
continue to work effectively and smoothly adjust itself to the post-Brexit reality. 
This could include arrangements for phased changes or targeted support 
measures towards companies. 

3. Voluntary Continuation  



 

carefully. We would urge the government to consider the following 
evidence: 

5.1 Case Studies on Benefits of EWC - The RCN believe there will be cases 
that help to demonstrate the EWC has reinforced and enhanced the 
communication and understanding regarding the workers and 
managers of multinational companies, where the decision 
effectiveness and outcomes in business increase. 

5.2 Comparative Analysis with EU Practices - A comparative analysis of 
how such structures in the EU have continued to help the workers and 
the businesses as well can provide suitable inference about the 
removal of the EWC framework from the UK. 

 

 

 
 
 
 

 

 


