Key issues

The RCN does not support moves by NHS organisations to create separate
companies, either wholly owned or in partnership with private, untendered
providers, in order to avoid tax or remove staff from NHS employment under
national terms and conditions, potentially creating unfair and unsafe working
conditions for staff.

RCN members have expressed on-going concern at the emergence of subsidiary
companies and the risk which they pose to clinical staff. At RCN Congress 2018,
RCN members adopted a resolution which icondemns and deplores the transfer of
NHS Staff to limited companieso.


https://hansard.parliament.uk/Commons/2017-11-14/debates/480394F9-CED8-4C8F-BDA9-4890BBAB43A1/NHSTrustsSubsidiaryCompanies
https://hansard.parliament.uk/Commons/2017-11-14/debates/480394F9-CED8-4C8F-BDA9-4890BBAB43A1/NHSTrustsSubsidiaryCompanies

2018, NHS Improvement reported there were 65 subsidiary companies of sufficient
size and/or controlling influence to register in foundation trust accounts.?

The functions of these subsidiary companies vary considerably. They include
providing laundry or cleaning services, managing estates, performing tback-officed
functions such as HR, finance and IT, and delivering pharmaceutical services.
Although the majority of Foundation Trusts setting up wholly owned subsidiary
companies have not to date sought to transfer clinical services, the RCN is aware of
instances where clinical and nursing staff have been transferred and is of particular
concern. For example:

Yeovil District Hospital NHS Foundation Trust (YDH), in collaboration with an
American company, Ambulatory Surgery Incorporated (ASI), established a
company called Day Case UK, the purpose of which us to undertake day
surgery previously provided by YDH as an NHS provider.

SW Clinical Services Limited provides outpatient pharmacy services, the
Stratford Clinic - a private consulting and day surgery clinic and
Health2Home - a personal online service of health information and
recommended products to treat conditions.

It is our view that the likely rationale for establishing these subsidiary companies is
to reduce costs and any profits generated by these companies can be passed back
to the Trust to support other services. However, these reductions are invariably
likely generated from two sources:

The NHS Trusts avoid VAT payments by purchasing goods and services
through the subsidiary company. This means there is no net benefit to the
public finances.

NHS staff are often transferred into the subsidiary company and although
they will retain the same terms and conditions of service, any new staff
employed by the subsidiary will have no such rights. This leaves a significant
loophole in which a subsidiary can employ staff outside of the terms and
conditions set through Agenda for Change.

The creation of subsidiary companies does not appear consistent with the
promotion of an integrated health economy currently being undertaken through
sustainability and transformation plans. Rather than encouraging greater
collaboration amongst healthcare providers, the expansion of subsidiary
companies, with creation of smaller competing entities, is likely to lead to increased
fragmentation. As the voice for nursing in the UK, the RCN recognises the
importance of teamwork and collaboration across the nursing family (which remains
the largest component of the NHS workforce) and between nursing staff and other
professional and support teams. Any fragmentation, arising from the expansion of
subsidiary companies, weakens this.

In this context, the RCN welcomes the current review of the framework for the
reporting and scrutiny of proposals for the creation of subsidiaries. The review

3 NHS Improvement ““Consultation on our proposed extension to the review of subsidiaries” October 2018, p. 6
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Question 3: Do you agree that a ‘material change’ to a subsidiary should also
be reported as a transaction?

Yes

The RCN agrees that any imaterial changesb to an existing subsidiary should be
reported as a transaction.

Question 4: How do you think a ‘material change’ should be defined?

A imaterial changef should be defined in broad terms. For example, any decision to
expand the range of the services provided by existing subsidiaries, beyond the
services identified in the original specification should be treated as a material
change. All material changes should be reported to NHS Improvement for review.

Some changes to existing subsidiaries are of such importance that they should be
classified as isignificanti and therefore deserving of a full review. This should
include:

Any proposal to vary pay and terms and conditions following a transfer

Any failure to observe future pay awards or uplifts or to respect other
changes to Agenda for Change terms and conditions.

Such requirements would support good employment relations and avoid workplace
disputes, which can damage workforce morale. It would also ensure that subsidiary
companies are not used as vehicle to reduce costs, by removing staff from national
terms and conditions.

As stated above, the proposed creation of any subsidiaries should also be classified
as (significanti and deserving of a full review.

Reviews should be completed before a subsidiary is established or any changes to
existing subsidiaries are implemented.

Questions 5 & 6: Do you agree that a panel review is an appropriate way to
determine whether a proposal for a subsidiary should be classified as
‘material’ or ‘significant’ and reviewed accordingly?

Do you agree with the proposed make-up of the panel? Yes/No If you do not
agree, who should be included on the panel?

As stated above, the RCN takes the view that the establishment of all subsidiaries
should be considered as significant and meriting a full review. This would mean
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health service outside the requirements for mandatory data collection and
reporting. Without this data, proper scrutiny cannot be undertaken. We
recommend that providers be required to collect data from all settings
(regardless of subsidiary arrangement), which includes long-term outcomes
data, cost of clinical interventions, and quality of life measures, amongst
other indicators.

About the Royal College of Nursing

The RCN is the voice of nursing across the UK and the largest professional union of
nursing staff in the world.

For further information, please contact:

Hannah Reed, National Officer Team Leader (Hannah.Reed@rcn.org.uk, 020
7647 3835).

Employment Relations Department
Royal College of Nursing
November 2018
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