
 

1/2 
 

Royal College of Nursing �¶�V response to the Department of Health 
consultation  on Improving patient safety and open ness: the role of 

the NHS Litigation Authority in incentivising the duty  of candour  
 

Introduction  
 
With a membership of around 420,000 registered nurses, midwives, health visitors, 
nursing students, health care assistants and nurse cadets, the Royal College of 
Nursing (RCN) is the voice of nursing across the UK and the largest professional 
union of nursing staff in the world. RCN members work in a variety of hospital and 
community settings in the NHS and the independent sector. The RCN promotes 
patient and nursing interests on a wide range of issues by working closely with the 
Government, the UK parliaments and other national and European political 
institutions, trade unions, professional bodies and voluntary organisations. 

The aim of the consultation is to find out if the NHS Litigation Authority (NHSLA) 
should be able to �U�H�F�R�Y�H�U���S�D�U�W���R�I���D�Q���1�+�6���W�U�X�V�W�¶�V���L�Q�G�H�P�Q�L�W�\���F�R�Y�H�U���I�R�U���F�O�D�L�P�V���Z�K�H�U�H��
the statutory duty of candour about patient safety has been breached. This means 
that each trust would be responsible for reimbursing the NHSLA for part of any 
successful claim against that trust. The NHSLA would continue to make any 
compensation payments due to the patient. The consultation also sets out a 
number of other options for how the work of the NHSLA can support the process of 
candour and openness in NHS trusts and other providers of NHS care. 

In response the RCN does not believe that it makes sense to impose a financial 
penalty on a Trust in the circumstances set out in the consultation. We are not 
�F�R�Q�Y�L�Q�F�H�G���R�I���W�K�H���F�D�V�H���I�R�U���R�Q�H���S�D�U�W���R�I���W�K�H���1�+�6�����1�+�6�/�$�����O�H�Y�\�L�Q�J���D���µ�I�L�Q�H�¶���R�Q���D�Q�R�W�K�H�U��
part of the NHS (a Trust). The RCN believes that alternative methods should be 
used as a lever to holding Trusts to account when they fail to comply with the 
statutory duties.  
 
The RCN is concerned that the proposals may result in some Trusts seeking to 
demons�W�U�D�W�H���µ�F�D�Q�G�R�X�U�¶���D�W���W�K�H���W�L�P�H���R�I���D�Q���L�Q�F�L�G�H�Q�W���Z�L�W�K�R�X�W���I�X�O�O���F�R�Q�V�L�G�H�U�D�W�L�R�Q���R�I���D�O�O���W�K�H��

the NHS, and could in fact result in an 
even greater culture of fear. 
 
It is not clear whether the consultation proposals apply to every patient safety 
incident which is reported to a Trust where there needs to be a full investigation and 
a full explanation provided. There remains considerable debate about how far the 
duty of candour can be extended to apply to all 
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to hear. We also support an active role for the chief executive and non-executive 
directors in personally hearing feedback and complaints from patients and their 
families. Enabling and demonstrating professional attitudes and behaviours is a 
collective responsibility that ranges from development and implementation of 
government policy and professional standards, through to the actions of boards, 
ward leaders and individuals. 
 

Policy and International Department  
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