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Scottish Mental Health Law Review

RCN Scotland submission

RCN Scotland welcomes the opportunity to make a submission to this review. Given the
amount of time which has passed since the passage of the Mental Health (Care and
Treatment) (Scotland) Act 2003 (MHA), we agree that this legislation and other related Acts
would benefit from a review and that this should take place with a human rights focus.

To inform this response, RCN Scotland has consulted with a number of members working in
community and acute mental health service and we have drawn from data from our 2019
Members’ Survey. Due to the pressure across the health service caused by the response to
COVID-19, this engagement has not been as extensive as we originally planned.
Nevertheless, we hope it provides a useful insight into the experience of mental health
nurses in working with the legislation, and acts as a starting point for some of the changes to
the law which might be considered by the review.

Importance of nursesi views and experience

As both a professional college and a trade union, the RCN has a keen interest in the two key
aims of the review; namely to improve the rights and protections of persons with a ‘mental
disorder’ and to remove barriers to those caring for them.

There are just under 6,500 qualified mental health nurses working in Scotland and a further
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category in Scotland, with more than 750 posts unfilled, or a vacancy rate of 7.5%.2 This is a
trend that has been getting worse over time.

This is primarily a safe staffing issue which we anticipate the implementation of the Health
and Care (Staffing) Scotland Act 2019 will address, but it is important that the current
workforce challenges that exist are understood by the Review before proposals are made.
No changes in the law can improve patient outcomes if the workforce to implement these
changes is not in place.

RCN Survey

Our members tell us that working in mental health services can be challenging. While it is
important to recognise that mental health nursing is not one homogenous group and that the
role varies considerably depending on the service, it is clear that a significant proportion of
our members working in mental health experience a pressurised environment.

Our membership survey, published in November 2019, provides a useful snapshot of the
views of mental health nurses®. We received around 150 responses from members who
identified their area of practice as mental health, so these responses are indicative of the
sector, though should not be considered a comprehensive survey.

Some key findings from the survey include:

o 44% of those working in mental health said they worked in excess of their contracted
hours one a week or more. (This is broadly in line with rest of the profession, but is
clearly too high.)

¢ One response we highlighted in our survey was from a Band 6 community psychiatric
nurse who told us: “There is no human way to fit current nursing workload into a 37.5
hour week so working unpaid hours to get all work done is the only option and
managers continue to allow it.” This is a very common issue in the sector.

e 68% of respondents felt they were under too much pressure at work, which is
significantly higher than the average of 60% for the whole sample.

e 69% said they were too busy to provide the level of care they would like to, again
higher than the average of just under 60%.

o 49% said they had experienced physical abuse and 83% had experienced verbal
abuse, significantly higher than the whole sample. While we do not want to stigmatise
people with mental health difficulties, this does confirm that mental health nurses can
face a difficult working environment which could have a harmful effect on the health
and wellbeing of staff.

What this means for the reformed Mental Health Act

The survey results show how important it is that the is appropriate capacity and resource to
implement any proposals. Giving nurses a greater involvement in Mental Health Tribunals,
for example, must be properly resourced.

Furthermore, any changes in the law must be properly communicated to the workforce and
adequate time for training has to be set aside. There must be investment in training and
development for practitioners, including Registered Nurses and health care support workers,
on the implications of any legislative change and how they will carry out their roles. For
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Registered Nurses, this should involve planned and coordinated training and development,
commencing at pre-registration education level.

Feedback we have received from members in drawing up this response indicates that while
there is a good understanding of the mental health legislation amongst the nursing

workforce, there remains
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one Act over the other and this can cause confusion. While there are mixed views as to
whether it would be helpful to try to consolidate the three pieces of legislation into one, there
does appear that clearer guidance on the linkage between the different pieces of legislation
and their application is needed.

The nurses’ power to detain (provided for by section 299 of the MHA as amended) is
perhaps an example of how the legislation could be clarified. The Mental Welfare
Commission has indicated that there are issues around reporting on the use of this power’
and completion of NUR1 forms.2 What is clear is that the power is comparatively rarely used
(in 2018, the latest figures available, 178 instances were reported) which may in itself
indicate a lack of confidence in its use, particularly given it is necessary any time a nurse
prevents someone from leaving a care setting. The anecdotal evidence we have received is
that there is a feeling that the guidance of the power of nurses to detain a patient is not as
clear as it could be.

Other areas of the law identified by our members as unclear include the definition of medical
treatment and whether this includes examination and investigations and guidance on what to
do when people who lack capacity resist healthcare interventions and medical treatment.

The low uptake of
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e Introducing a presumption that nurses should provide evidence in Mental Health
Tribunal proceedings.

¢ In light of the fact that unscheduled psychiatric assessments are already conducted
by experienced nursing staff, enabling Registered Nurses to conduct assessments
under section 287 of the MHA.

¢ Amending the RMO role to involve ANPs or Registered Nurses in decisions around
care plans following a CTO, the extension of CTOs or the suspension of Emergency
Detention Orders etc.

There are already examples of Registered Nurses having this role in the legislation. Section
47 of the AWI Act allows Registered Nurses to authorise medical treatment for adults with
incapacity and to “do what is reasonable in the circumstances...to safeguard or promote the
physical or mental health of the adult”. Elsewhere in the UK, legislation enables nurses to
have a greater role, most notably in England where there has been a move to the idea of a
Responsible Clinical Officer, which includes Registered Nurses, replacing the role of the
RMO.

Modernisation

The MHA was seen as a step change in how Scotland approached mental health and at the
time was a welcome and modernising step forward. Since then, however the approach to the
treatment of mental health, as well as society’s views on mental health have changed
significantly.

Some of the language used in the legislation is outdated and doesn’t incorporate the
principles of recovery focused care. The use of the term “mental disorder” is the most
obvious example. Any review of the law would benefit from a greater acknowledgement of
the importance of reducing the stigma around mental health and the ongoing promotion of
the Milan Principles.

There is limited recognition in the law of the importance of promoting social, economic and
cultural rights and this could be built upon in the review.

Similarly, since the passage of the 2003 Act, legal decisions across the UK, and the opinion



Further information

We hope that these comments are helpful. Our priorities are clear: nursing professions are
key to the successful implementation of the current Mental Health Act, Adults with Incapacity
Act and Adult Support and Protection legislation. The Act must recognise and include the
contribution that nursing professions at all levels can make to improving outcomes for people
subject to the Acts, but implementation must ensure clarity of roles and processes, adequate
training and safe staffing levels or those outcomes will not be achieved.

RCN Scotland would be happy to discuss these comments further with the review team, and
to support the review as it progresses. Please contact Ross Sanderson, Policy Officer,
ross.sanderson@rcn.org.uk, 0131 662 6197
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